STATE OF HAWAII Form -APRT-OBJ
DEPARTMENT OF LAND AND NATURAL RESOURCES For Official Use Only:" -~ -
COMMISSION ON WATER RESOURCE MANAGEMENT vy R

OBJECTION TO AN
APPURTENANT RIGHTS CLAIM

Instructions: Complete one (1) “Objection to an Appurtenant Rights Claim Form” (Form APRT-OBJ) for

each Appurtenant rights claim to which you object.

e Any person or entity with a legal or material interest in the water may file written objections. Persons filing
objections must serve copies of the written objection and all related documentation / evidence 1) on the
applicant; and 2) on the Commission on Water Resource Management, P.O. Box 621, Honolulu, HI 96809.

e Appurtenant rights claimants will have an opportunity to submit a rebuttal to the written objections.

= For questions, contact the Commission’s Stream Protection and Management Branch at (808) 587-0234.

A. OBJECTOR
NAME/COMPANY Contact Person

Wailuku Water Company, LLC Avery B. Chumbley

Mailing Address
P. O . Box 2790, Wailuku, Hawaii 96793

Phone Fax E-mail Address
808/244-7079 808/242-7968 abc(@aloha.net

Explain your legal or material interest in objecting to this Appurtenant rights claim.

Wailuku Water Company, LLC is the owner and operator of the private distribution system through which the Applicant receives surface water.
Determination of Applicant’s claim of an appurtenant right to water that is distributed through Wailuku Water Company, LLC's distribution
system may impact the operation of the distribution system and will affect the property rights of Wailuku Water Company, LLC.

B. APPLICANT (As listed in the Public Notice)

N Y . ..  Use P it Applicati .
AME/COMPAN Wailuku Country Estates Irrigation Co. r Use Permit Application No
for German & Evangeline Failano
Mailing Address c/o Maui Land Broker & Property Mgt.

P.O. Box 1673

Wailuku, HI 96793
Identify all Tax Map Keys (TMK) SWUPA# 2189/2190N

TMK: (2)3-3-017-032

C. REASON(S) FOR OBJECIIUN
Select all that apply below. The objector has the burden of proof on all objections.

[[1 The parcel was not used as a residence or for cultivation at the time of the Mahele.

The Appurtenant right to water has been reserved or extinguished.

There are materially false statements or representations in the claimant’s application for Appurtenant rights.

Summarize carefully your objection and how approval of this Application would adversely affect your legal interests (Use separate page if needed):

The claim must be reviewed in light of the following:

1-Whether the claim properly characterized the source of the water for which the claim is asserted;
2-Whether the rights claimed are subject to Public Utilities Commission Regulation; and

3-Whether the rights have been extinguished.

See the attached sheets which expand on the objections and provide documentary support for the objection(s).

Supporting documentation / evidence must be provided on separate sheets.

D. OBJECTOR SIGNATURE

By checking this box (for electronic submissions) or signing bglow ubmissions) indicates that the signatory understands and swears that the
information provided is accurate and true to the best of their fnowleflye.

Print Name: Signatype: u Date:
Avery B. Chumbley, September 18, 2012
Authorized Representative
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Whether the Claim Properly Characterized The Source of Water

The claim contains an ambiguity or possibly a mischaracterization on the water
source for the appurtenant right.

A claimant to an appurtenant right must establish that the surface water was taken
directly from the stream, or from an auwai that was connected to a stream, at the time of the
original conversion of the property to fee simple title.

Claims based on surface water taken from a privately owned distribution system
and not from a stream, especially a distribution system that did not exist at the time of the
original fee simple conversion, does not establish an appurtenant right to surface water delivered

through a privately owned distribution system.

Accordingly, factual and legal questions exist on whether the subject claim for
appurtenant rights derives from a diversion that existed at the time of the original fee simple
conversion from a stream or an auwai that was then connected to a stream.

In addition, factual and legal questions exist as to whether applicant is required to
hold a stream diversion works permit and/or a stream channel alteration permit and whether there
is a right to use a privately owned distribution system if the surface water is being diverted
through that privately owned distribution system.

117880.prm



Rights Claimed May be Subject to Public Utilities Commission Regulation

The claim asserts a right to use surface water that reaches the claimant’s property
through a distribution system owned by Wailuku Water Company, LLC

The ability of Wailuku Water Company, LLC to deliver water through that
distribution system is the subject of a proceeding pending before the State of Hawaii Public
Utilities Commission (“PUC”).

Any determination by the Commission on Water Resource Management on claims
in which the surface water is delivered through use of the distribution system owned by Wailuku
Water Company, LLC must include a condition that the delivery of the surface water is subject to
applicable terms, conditions, rules, regulations, decisions, orders, tariffs, and actions of the PUC

(collectively “PUC Regulation™)

Accordingly, factual and legal questions exist on whether the subject claim for
appurtenant rights may be subject to PUC Regulation.

117879.prm



Were Appurtenant Water Rights Extinguished

Appurtenant rights to surface water are created at the time the original conversion
to fee simple land. While an appurtenant right to surface water cannot be transferred separately
and apart from land to which it attaches, the right can be extinguished.

The appurtenant right to surface water is extinguished if the Grantor of the
property transfers the property and either reserves the right to the Grantor or transfers the
property without transferring the appurtenant right.

The conveyance document in the chain of title to the subject property contain
language to the following effect:

EXCEPTING, RESERVING AND GRANTING, however, unto
Grantor, its successors and assigns, all water and water rights (surface
and ground water) within or appurtenant to the Property, including the
right to develop and utilize the same; provided, however, that in the
exercise of said rights, Grantor, its successors and assigns, shall not
have the right to drill for water or otherwise disturb the surface of the
land or any improvements thereon.

Accordingly, factual and legal questions exist as to whether an appurtenant right
has been extinguished.

117880.prm
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LIMITED WARRANTY DEED

KNOW ALL MEN BY THESE PRESENTS:

That WAILUKU AGRIBUSINESS CO., INC., a Hawaii
corporation, whose address is 255 East Waiko Road, Wailuku,
Hawaiil 96793, hereinafter called the "Grantor," in consideration
of the sum of Ten Dollars (£10.00) and other good and valuable
congilderation to Grantor paid by CGM, LLC, a Hawaii limited
liability company, whose address is P. 0. Box 1237, Kamuela,
Hawail 96743, hereinafter called the "Grantee," the receipt
whereof is hereby acknowledged, does hereby grant and convey

unto the Grantee as a tenant in severalty, all of Grantor's

26158W-23/4mk/8/07/02 -1-
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and permitted assigns, according to the context hereof. If
these presents shall be signed by two or more Grantors or by two
or more Grantees, all covenants of such parties shall for all
purposes be joint and several.

This instrument may be executed in two or more
counterparts, each of which shall be deemed to be an original,
but all of which shall constitute one and the same instrument.

IN WITNESS WHEREOF, the Grantor and Grantee have

executed these presents on this Qlétday of August, 2002.

WAILUKU AGRIBUSINESS CO., INC.

3
o

J. Alan Kugle ° k
Its Chairman of the Board

Grantor

CGM, LLC

o\ FF.

s

Brian A. Anderson
Its Manager

26158W-23/9mt/8/07/02 -3~
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26.

27.

28.

® ®

The terms and provisions, including the failure to comply with any
covenants, conditions and reservations, contained in the following:

INSTRUMENT : SUBDIVISION AGREEMENT (AGRICULTURAL USE)

DATED : July 26, 2002

RECORDED : Document No. 2002-133340

PARTIES : WAILUKU AGRIBUSINESS CO., INC., and the COUNTY OF MAUI

The terms and provisions, including the failure to comply with any
covenants, conditions and reservations, contained in the following:

INSTRUMENT : SUBDIVISION AGREEMENT (LARGE LOTS)

DATED : July 26, 2002

RECORDED : Document No. 2002-133341

PARTIES : WAILUKU AGRIBUSINESS CO., INC., and the COUNTY OF MAUI

The terms and provisions, including the failure to comply with any
covenants, conditions and reservations, contained in the following:

INSTRUMENT : DEFERRAL OF SUBDIVISION REQUIREMENTS AGREEMENT

DATED H July 29, 2002

RECORDED H Document No. 2002-133862

PARTIES : WAILUKU AGRIBUSINESS CO., INC., and the DEPARTMENT OF

WATER SUPPLY OF THE COUNTY OF MAUI

The terms and provisions, including the failure to comply with any
covenants, conditions and reservations, contained in the following:

INSTRUMENT : DECLARATION OF COVENANTS, CONDITIONS, EASEMENTS,
RESERVATIONS AND RESTRICTIONS

DATED : Auna 21, 2002 /4’[;@77

RECORDED : Dogotment No. 2002- 4

The foregoing includes, but is not limited to, matters relating to
rights and easements for irrigation ditches, reservoirs, water
facilities, drainage, water, farming, access, blanket easements,
waterline, etc.

EXHIBIT ®Av®
Page 61

IMANAGEDB:430545.1



l

l IHI

R-<413

STATE OF HAWALI
BUREAU OF CONVEYANCES
RECORDED
AUG 21,2002 08:01 AM

aoe Nolst 2002- 146573

of CARL T WATANABE
ACTING
REGISTRAR OF CONVEVYANCES

caM, LLC
P O BOX 1237
KAMUELA HI

GETED

Tax Map Kev: (2} 3-3-002:01 (portion}

Total Page:

Return by Mail (¥} Pickup{ } To: B
- TGOH: 2001077%8 ~ 5
TGES: Al1-204-1649

MARK RENSCHEN

DECLARATION OF COVENANTS, CONDITIONS,
BASEMENTS. RESERVATIONS AND RESTRICTIOINS

IMAMAGEDE:431082.1



(¢) Drainage Easement. For the benefit of Wailuku, its
successors and assigns, there shall be reserved unto Wailuku, its successors and
assigns a perpetual easement over through, and across the Property, and
appurtenant to Wailuku’s Land, or appropnﬂte pom ons thereoi‘ as necessary to
accomrnodate drainage {rom or across Wailu s Land in it
and/or natural pattern and {1
Pf@peﬁm Purchaser assume , damage 10 perscns or “}I*Opei‘“y

caused by or ‘fesu?tmg from the flow of drainage from, over, through or across

a”ve*‘fl e:mam*
Upon an wough the

CD

T

‘Lhe Property, from W aﬂuka ¢ Land in their currently existing and/or natural
pattern and flow to its place of entry upon the Propei ty or any interference
therewith, and agrees to and shall indemnify, defend and hold harmless Wailuku,
its successors and assigns from and against any liability, claim, demand, action
or suit arising out of or in connection with such drainage (except loss, liability,

clairns and/or expenses caused by the negligence, willful act or misconduct of
Wailuku).

{d) Water Reservation. For the benefit of Wailuku, its successors
and assigns, there shall be reserved unto Wailuku, its successors and assigns all
water and water rights (surface and ground water) within or appurtenant to the
Property, provided, however, that in the exercise of such rights, Wailukuy, its
successors and assigns, shall not have the right to drill for water or otherwise
disturb the surface of the Property or any improvements thereon (with the
exception of the maintenance of the Iirigation Ditches as herein defined) or take
other action that unreasonably interferes with the development or use of the
Property for residential purposes. The right to water herein includes the right to
acquire all of the ground water which is subterranean of the Property; provided,
however, that any well field which is developed by Wailuku, its successors or
assigns, to capture such ground water shall not be located on the Property.

(e} Farming Reservation. For the benefit of Wailuku, its

successors and assigns, there shall be reserved unto Wailuku, its successors and
assigns, ag appurtenant to the lands which are located adjacent or in the vicinity
o f the Property and which are now owned or used or hereafter acquired and used

by Wailuku, its successors and assigns {collectively the “Land™), the unrestricted
right to engage in any ‘tvpe of farming oper ation, including, but not limited o,

open D”rf‘}i"lg percolat g eve p@ratmg fertilizing, mzﬁmg generating power.
wal ersion. plowin ' i i
: crop dusting
farming, har”eatzr an
which operations may f
smoke, dust, light, heat, vapor. ©
be discharged or emitted over and
BIVY perqon or enfit ;\‘ i i
asgigne, further 2CKITC
asszg "S, shall not be
mage or c:}?m
Land.

img( spraying pesticides.
ncidental to ﬁne planting,

f s gsﬁcuh&r plodgc:a:« and by-producis.
'zcmous fl“:I“t‘.’LSSIQl“ "'L»::h us zﬁ@i '

bt
o
1
(/3
[N o
m f))
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Declaration and the Purchase Agreement, the provisions of this Declaration shall

control.

Wailuku and Purchaser have executed this Declaration as of the

WAILUKU AGRIBUSINESS CO.

a2 Hawaii

f/’
By: (JLU\\ N
Name: Avery B{ Chuinbley
Title: Prégidept ,
s A { {
; il, ("‘
By: dr Mi N é 5

Name: Jt Alan Kugle E :
Title: Chairman of the Board

wdoprrn 8/ 16/02

IMANAGEDB:430957.1

INC.

By:

. a Hawaii lrnited habid

Name: Brian A. A
Title: Manager

n
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QUITCLAIM DEED

KNOW ALL MEN BY THESE PRESENTS:

That WAILUKU AGRIBUSINESS CO., INC., a Hawaii
corporation, whose address 1s 255 East Waiko Road, Walluku,
Hawaii 96783, hereinafter called the "Grantor," for and in
consideration of the sum of Ten Dollars ($10.00) and other good
and valuable consideration to Grantor paid by CGM, LLC, a Hawaii
limited liability company, whose address is P. 0. Box 1237,
Kamuela, Hawaii 86743, hereinafter called the "Grantee," the

i e . . .
receipt whereof is hereby acknowledged, does hereby give, grant
- i ped] £

IMANAGEDE:429375 .4



convey, release and forever quitclaim unto the said Grantee, as
a tenant in severalty, all of the Grantor's right, title and
interest in and to the real property described in Exhibits "A-1©
through "A-3" attached hereto and by this reference incorporated
herein; subject, however, to all sncumbrances noted on said
Exhibits "A-1" through "A-3".

EXCEPTING AND RESERVING, HOWEVER, unto Grantor, its
successors and assigns, all water and water rights (surface and
ground water) within or appurtenant to the Property; provided,
however, that in the exercise of said rights, Grantor, its
successors and assigns, shall not have the right to drill for
water or otherwise disturb the surface of the land or any
improvements thereon or take other action that unreasonably
interferes with the development or use of the Property for
residential purposes.

TO HAVE AND TO HOLD the same, together with any
improvements thereon and the rights, easements, privileges, and
appurtenances thereunto belonging or appertaining unto the
Grantee, forever,.

It is understood and agreed that the term "property”
shall be deemed to mean and include the property specifically
described in Exhibits "A-1" through "A-3", 211 buildings and

improvements thereon (including any personal property described

IMANAGEDB:429375.4




in Exhibits "A-1" through "A-3") and all rights, easements,
privileges and appurtenances in connection therewith, that the
terms “"Grantor®™ and "Grantee®, as and when used hereinabove or
hereinbelow shall mean and include the masculine or feminine,
the singular or plural number, individuals, trustees, or
corporations, and their and esach of their respective successors
in interest, heirs, representatives, administrators and
permitted assigns, according to the context thereof, and the use
herein of the singular in reference to a party shall include the
plural and the use of a pronoun of any gender shall include all
genders. If these presents shall be signed by two or more
Grantors or by two or more Grantees, all covenants of such
parties shall be and for all purposes deemed to be joint and
several.

IN WITNESS WHEREOF, the Grantor has executed this

sk
instrument as of the &J“’day of August, 2002.

WAILUKU

i*’iifi;@.ij M
4 Mol l

J Alén Kugle
Its Chairman of :he Board

Grantor

e
C:\TEMP\Static copy of WA CGM QQ Additional Lots.doc
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QUITCLAIM DEED

KNOW ALL MEN BY THESE PRESENTS:

That WAILUKIJ AGRIBUSINESS CO., INC., a Hawaii
corporation, whose address is 255 East Waiko Road, Wailuku,
Hawail 96793, hereinafter called the "“Grantor,® for and in
congideration of the sum of Ten Dollars ($10.00) and other good
and valuable consideration to Grantor paid by CGM, LLC, a Hawaii
limited liability company, whose address P. O. Box 1237, Kamuela,
Hawaii 96743, hereinafter called the "Grantee," the receipt

whereof is hereby acknowledged, does hereby give, grant, convey,

26158W-23/8/8/07/02 -t
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release and forever quitclaim unto the said Grantee, as a tenant
in severalty, all of the Grantor's right, title and interest in
and to the real property described in Exhibits "A-3" through
"A-12" attached hereto and by this reference incorporated
herein; subject, however, to all encumbrances noted on said
Exhibits "A-3" through "A-12".

EXCEPTING AND RESERVING, HOWEVER, unto Grantor, its
successors and assgigns, all water and water rights (surface and
ground water) within or appurtenant to the Property; provided,
however, that in the exercise of said rights, Grantor, its
guccessors and assigns, shall not have the right to drill for
water or otherwise disturb the surface of the land or any
improvements thereon or take other action that unreasonably
interferes with the development or use of the Property for
regidential purposes.

TO HAVE AND TO HOLD the same, together with any
improvements thereon and the rights, easements, privileges, and
appurtenances thereunto belonging or appertaining unto the
Grantee, L[orever.

It is understood and agreed that the term "property®
shall be deemed to mean and include the property specifically
described in Bxhibits "A-3" through "aA-12", all buildings and

improvements thereon (including any personal property described

26158%W-23/8/8/07/02 -2~
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in Exhibits "A-3" through "A-12") and all rights, easements,
privileges and appurtenances in connection therewith, that the
terms "Grantor” and "Grantee", as and when used hereinabove or
hereinbelow shall mean and include the masculine or feminine,
the singular or plural number, individuals, trustees, or
corporations, and their and each of their respective successors
in interest, heirs, representatives, administrators and
permitted assigns, according to the context thereof, and the use
herein of the singular in reference to a party shall include the
plural and the use of a pronoun of any gender shall include all
genders. If these presents shall be signed by two or more
Grantors or by two or more Grantees, all covenants of such
parties shall be and for all purposes deemed to be joint and
several.

IN WITNESS WHEREOF, the Grantor has executed this

instrument as of the cifﬁ: day of August, 2002.

WAILUKU ! ., INC.

By

Avery{B. Chiumble
Its Pregid

., @/&Xﬁu

J. A@an Kugld
Tts Chairman of the Board

Grantor

26158W-23/c8/8/07/02 -3
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